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 1.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS. CHEROKEE SIMEON 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of CHEROKEE SIMEON 
VENTURE I, LLC  /  FILED BY CHEROKEE INVESTMENT PARTNERS III LP, et al. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer to the Second Amended Cross-Complaint 
(“SAXC”), brought by cross-defendants Cherokee Investment Partners III, L.P., Cherokee 
Investment Partners III Parallel Fund, L.P., and Cherokee Investment Partners, LLC   
(“the Cherokee Fund Parties”).  The demurrer is opposed by cross-complainant Cherokee 
Simeon Venture I, LLC (“CSV”).   
 
 The requests for judicial notice are granted.  The demurrer is overruled.  The Cherokee 
Fund Parties shall file an answer on or before March 16, 2018. 
 
 The Court finds that the two causes of action stated against the Cherokee Fund 
Parties are not barred by res judicata.  (See, Wells Fargo Bank, N.A. v. Weinberg (2014) 227 
Cal.App.4th 1, 7.)  Also, CSV has set out detailed alter ego allegations against the Cherokee 
Fund Parties, and the Court finds that these allegations are sufficient at the pleading stage.  
(See, SAXC, ¶¶ 58-80; Geyer v. Ingersoll Publications Co. (Del.Ch. 1992) 621 A.2d 784, 
793-794.) 

 

  

 2.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF VS. CHEROKEE SIMEON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01004 
CASE NAME: ROBINSON VS. SALAZAR 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY JOSE 
SALAZAR JR , MICHAEL SERVIN 
* TENTATIVE RULING: * 
 
              Defendant Michael Servin’s Motion for Judgment on the Pleadings is denied.  Plaintiff 
has stated facts sufficient to state a cause of action against this defendant. 
 
 “‘A motion for judgment on the pleadings performs the same function as a general 
demurrer, and [thus] attacks only defects disclosed on the face of the pleadings or by matters 
that can be judicially noticed. [Citations.] [Citation.]’ [Citation.]” (Pointe San Diego Residential 
Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 
274.)    
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 This action arises out of a motor vehicle accident that occurred on or about May 25, 
2014. Plaintiff Andrew Mark Robinson was injured when his vehicle collided with the vehicle 
driven by Defendant Michael Servin.  Plaintiff alleges Defendant Jose Salazar, Jr. owned the 
vehicle driven by Michael Servin and that Defendant Salazar knowingly provided permission to 
Defendant Servin to operate the vehicle.    
 
 The original complaint, filed on June 4, 2015, did not name Michael Servin as a 
Defendant, but designated Does 1through 10 as defendants.  On October 27, 2016, Plaintiff 
filed an amendment to the complaint, naming Defendant Doe No.1 as Michael Servin.  The 
parties stipulated to Plaintiff filing a First Amendment Complaint on February 2, 2017.  Plaintiff 
filed the First Amended Complaint on March 1, 2017.  (Michael Servin’s name was not included 
in the caption.) On April 27, 2017, Plaintiff filed an Amendment to Complaint Naming Doe No.1 
as Michael Servin.  (Plaintiff maintains the amendment was filed in error.) 
 
  The Summons and Complaint was served on Michael Servin on October 19, 2017.  
Request for Entry of Default against Servin was filed on November 28, 2017.  The parties filed a 
Stipulation to Set Aside Default on December 27, 2017.  Defendant Servin filed an Answer to 
the First Amended Complaint on January 19, 2018.   
 
 Defendant Michael Servin moves for judgment on the pleadings on the ground on   the 
First Amended Complaint (“FAC”) failed to state a cause of action against Defendant Michael 
Servin.  Defendant argues that the FAC does not name Michael Servin as a defendant.  By 
omitting Servin as a defendant in the FAC, by operation of law, Servin was effectively dismissed 
as a party to the action. (See Fuss v. City of Los Angeles. (1958) 162 Cal.App.2d 643, 646.) 
 
 The First Amended Complaint, filed on March 1, 2017, superseded the original complaint 
and the subsequent amendment filed on October 27, 2016, naming Servin as Doe 1.  Defendant 
maintains Michael Servin cannot be brought back into the case via a Doe amendment because 
the 2-year statute of limitations for personal injuries has run.  (CCP § 335.1.)  The cause of 
action became stale on May 25, 2016.  Plaintiff’s purported amendment on April 27, 2017 is not 
valid, as plaintiff was not genuinely ignorant of Defendant Servin’s identity. Servin was already a 
party to this case, his identity known to Plaintiff.  As Servin was known to Plaintiff, the relation 
back doctrine in inapplicable. (See Hazel v. Hewlett (1988) 201 Cal.App.3d 1458, 1466.)   
  
 In the Opposition, Plaintiff maintains Servin was properly brought into the case with the 
filing of the FAC.  Plaintiff argues that it is not required to include Servin’s name in the caption. It 
is sufficient that Plaintiff names DOE Defendants in his FAC.  Moreover, it is sufficient that 
Michael Servin is mentioned in the FAC. Michael Servin was not dismissed by operation of law.  
   
 The Court agrees with Plaintiff. Defendant’s motion for judgment on the pleadings hinges 
on whether the FAC omitted Michael Servin as a party.  Defendant Michael Servin, although not 
included in the caption, was not “omitted” from the complaint. The allegations in the FAC are 
sufficient that a reasonable person would realize that he is intended to be named a defendant in 
the action. The FAC did not omit Defendant Michael Servin. 
 
      While the FAC fails to use Michael Servin’s name in the caption or substitute his name 
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for Doe 1, the FAC still includes Doe 1as a defendant and there are still allegations in the FAC 
against Does 1 through 10.  Furthermore, there are allegations specifically mentioning Servin in 
the body of the First Amended Complaint.  
 
  In determining who the parties to the action are, “‘the whole body of the complaint is to 
be taken into account, and not the caption merely.’” (Bell v. Tri-City Hospital Dist. (1987) 196 
Cal.App.3d 438, 445-446 [disapproved on other grounds].)  In determining the identity of the 
parties to the action, courts are entitled to take into consideration the allegations of the 
complaint as well as the title.  (Ibid.) According to the court in Bell, there is a fundamental 
governing principal that substance must control over technical form. (Bell v. Tri-City Hospital 
Dist. (1987) 196 Cal.App.3d 438, 445.)  Errors in the caption can be cured by amendment.  “‘A 
failure of the caption of the complaint to designate the names of the parties to the action 
apparently constitutes only an amendable formal defect.’ [Citation.]”  (Bell v. Tri-City Hospital 
Dist., 196 Cal. App. 3d 438, 446.)  “If the body of the complaint correctly identifies the party or if 
the proper person actually has been served with process, courts generally will allow an 
amendment . . . to correct technical defects in the caption." (Bell v. Tri-City Hospital Dist. (1987) 
196 Cal.App.3d 438, 44.)   
 
 The court in Bell stated, “The test is an objective one: would a reasonable defendant 
have understood the complaint to allege that it was in some way responsible for plaintiff's 
injury?”  (Bell v. Tri-City Hospital Dist. (1987) 196 Cal.App.3d 438, 449.) Here, given the 
allegations in Paragraphs 11-14 of the First Amended Complaint, the answer to the question 
would be in the affirmative. 
 
 In the General Allegations of the FAC, Plaintiff alleges, “Defendant Jose Salazar, Jr. and 
Does 1 through 10, and each of them, were operating a vehicle with the permission and consent 
of the co-defendants, and each of them.”  (FAC, ¶3.)  Under the First Cause of Action for 
Negligence, Plaintiff alleges, “At the time and place aforesaid, Defendants, and DOES, and 
each of them, so negligently, carelessly, recklessly, wantonly, and unlawfully drove, operated, 
maintained, conducted, controlled and entrusted said vehicle as to directly and proximately 
cause the same to collide with Plaintiff’s vehicle then and there while being operated by 
Plaintiff.”  (FAC, ¶6.)   
 
 Under the Second Cause of Action for Negligent Entrustment, Plaintiff alleges, “At all 
relevant times Defendant Jose Salazar owned the Vehicle driven by Defendant Michael Servin. 
At all relevant times, Defendant, Jose Salazar knowingly provided Defendant Michael Servin 
permission to operate the Vehicle. At all relevant times, Defendant Jose Salazar knew, or 
should have known, that Defendant Michael Servin: (i) did not have a valid driver’s license, (ii) 
was uninsured, and (iii) was incompetent and unfit to drive the Vehicle.  Defendant Michael 
Servin’s incompetence and/or unfitness to drive was a substantial factor in causing harm to 
Plaintiff.”  (FAC, ¶¶11-14.)  
 
 The Court cannot reasonably hold the FAC omitted Michael Servin from the action.  
Thus, the motion for judgment on the pleadings is denied. 
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 4.  TIME:  9:00   CASE#: MSC16-00461 
CASE NAME: MAZZARELLA VS GARZA 
HEARING ON MOTION TO/FOR QUASH BANK OF THE WEST SUBPOENA FILED 
BY JODY MAZZARELLA, ERIC LEE 
* TENTATIVE RULING: * 
 
Vacated per Notice of Withdrawal filed February 22, 2018. 

  

 5.  TIME:  9:00   CASE#: MSC16-00461 
CASE NAME: MAZZARELLA VS GARZA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 6.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO HEIGHTS VS. THE CITY O 
SPECIAL SET HEARING ON: JOINDER TO MOTION TO STRIKE 
CROSS-COMPLAINT SET BY CITY OF HERCULES 
* TENTATIVE RULING: * 
 
Continued to 5/31/18 at 9:00 in Dept. 33.  

  

 7.  TIME:  9:00   CASE#: MSC17-01614 
CASE NAME: AMANDA HOOEY VS SUTTER EAST BA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HOOEY FILED BY 
DEBRA L STEWART, D.O. 
* TENTATIVE RULING: * 
 

The demurrer of defendant Debra L. Stewart to the Third and Fourth Causes of Action of 
the First Amended Complaint is sustained, with leave to amend.  (CCP § 430.10 (e), (f).)  Any 
amended complaint shall be filed and served on or before March 15, 2018.   

 
The First Cause of Action, a survival claim based on professional negligence, alleges 

that defendant “negligently . . . continued to apply vacuum extraction (VE) . . . . after three failed 
attempts; continued to apply VE for more than 10 minutes; used forceps after multiple failed VE 
attempts; failed to follow protocol regarding the use of VE and use of forceps; failed to perform 
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an episiotomy; failed to adequately monitor the fetal heart rate; failed to have OR ready in case 
VE did not succeed; [and] failed to convert the delivery to caesarian section and to provide a 
caesarian section in a timely manner . . .”  (FAC, ¶ 14.)   

 
This allegation is incorporated into the Third and Fourth Cause of Actions, which are for 

negligent infliction of emotional distress (NIED) by the mother and father, respectively.  In 
addition, each of those causes of action alleges that the pertinent parent “was present at the 
scene of the events that caused [the injury and death of her or his son] . . . was present in the 
delivery room at all [relevant] times . . . [and] was then aware that defendants’ actions and/or 
lack of action was causing injury to [her or his] son.”  (FAC, ¶ 24, 28.) 

 
The issue is whether these allegations are sufficient to state a cause of action for NIED 

in a medical malpractice setting. 
 
A plaintiff may recover damages for emotional distress caused by observing the 

negligently inflicted injury of a third person if, but only if, the plaintiff: (1) is closely related to the 
injury victim; (2) is present at the scene of the injury-producing event at the time it occurs and is 
then aware that it is causing injury to the victim; and (3) as a result suffers serious emotional 
distress--a reaction beyond that which would be anticipated in a disinterested witness and which 
is not an abnormal response to the circumstances.  (Bird v. Saenz (2002) 28 Cal.4th 910, 915, 
citing Thing v. La Chusa (1989) 48 Cal.3d 644, 667-668.)   

 
The California Supreme Court has made clear that an NIED claim is not available for 

merely witnessing an unfortunate result during medical treatment.  (Bird, supra, 28 Cal.4th at 
917 (“In other NIED cases decided after Thing, supra, 48 Cal.3d 644, and based on alleged 
medical negligence, courts have not found a layperson's [mere] observation of medical 
procedures to satisfy the requirement of contemporary awareness of the injury-producing 
event.”)  The plaintiff must have “contemporaneous, understanding awareness of the event as 
causing harm to the victim.” and (Bird, supra, 28 Cal.4th at 920; see also at 921 “[the plaintiff 
must be contemporaneously aware of the connection between the injury-producing event and 
the victim's injuries.”) 

 
Bird explains, “a bystander without medical acumen, except in the most extreme case . . 

.  could [not] meaningfully be aware that a course of treatment is causing injury. In any event, a 
rule permitting bystanders to sue for NIED on account of unperceived medical errors hidden in a 
course of treatment cannot be reconciled with Thing's requirement that the plaintiff be aware of 
the connection between the injury-producing event and the injury.  [We will not impose] nearly 
strict liability on health care providers for NIED to bystanders who observe emotionally stressful 
procedures that turn out in retrospect to have involved negligence.”  (Ibid.)   

 
The court provided examples of the extreme cases where recovery is permitted.  In 

Ochoa v. Superior Court (1985) 39 Cal.3d 159, 169-170, “[t]he injury-producing event was the 
failure of custodial authorities to respond significantly to symptoms obviously requiring 
immediate medical attention. Such a failure to provide medical assistance, as opposed to a 
misdiagnosis, unsuccessful treatment, or treatment that turns out to have been inappropriate 
only in retrospect, is not necessarily hidden from the understanding awareness of a layperson.”  
(Bird, supra, 28 Cal.4th at 920 (emphasis added).)   
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It added a further example.  “[A] layperson who watched as a relative's sound limb was 

amputated by mistake might well have a valid claim for NIED against the surgeon. Such an 
accident, and its injury-causing effects, would not lie beyond the plaintiff's understanding 
awareness. But the same cannot be assumed of medical malpractice generally.”  (Id. at 918.)   

 
The parties fail to cite a case which states exactly how these requirements regarding 

what an NIED plaintiff in a medical malpractice case must ultimately prove impact what such a 
plaintiff must plead, or whether they require a level of detail greater than the minimal amount 
that is typically required to plead negligence in other settings.  (See Guilliams v. Hollywood 
Hospital (1941) 18 Cal.2d 97, 101 (“a cause of action may be stated in which negligence is 
alleged in general terms”); See Taylor v. Oakland Scavenger Co. (1938) 12 Cal.2d 310, 316 (“It 
is elementary that negligence may be pleaded generally.”) 
 

The case the parties cite that comes closest to doing so, although without directly 
addressing the issue, is Morton v. Thousand Oaks Surgical Hospital (2010) 187 Cal.App.4th 
926, 929, 934-935.  There, two plaintiffs did not allege they were present when their mother’s 
bowel was nicked during surgery, but did allege they were present as their mother deteriorated 
thereafter when doctors failed to respond to signs and symptoms of peritonitis and failed to 
obtain a surgical consult and perform additional tests, as plaintiffs requested.  Plaintiffs further 
alleged they had sufficient experience in the medical field to enable them to understand the 
significance of the postsurgical medical events.  However, they did not allege what type of 
medical experience they had beyond that of a layperson that enabled them to understand their 
mother was deteriorating as a result of treatment, or lack of treatment, by her doctors. 

 
The court of appeal affirmed the trial court’s sustaining of a demurrer, stating that Thing 

was intended to prevent NIED liability from perpetually expanding and that allowing this theory 
would present difficult questions about whether to allow recovery to plaintiffs who go on the 
internet and obtain knowledge while a course of treatment is occurring. 

 
The court then added, “Even if courts were willing to recognize that only a specific class 

of nonlayperson bystanders could recover for NIED for observing the consequences of an 
injury-producing event, appellants have not alleged factually what ‘expertise’ enabled them to 
understand that the medical treatment given their mother was inadequate. The allegation in their 
complaint that they are ‘experienced in the medical field’ is conclusory and without factual 
support.”  (Morton, supra, 187 Cal.App.4th at 935.  This, of course assumes, rather than 
expressly decides, that “factual support” is required.   Merely labeling the allegation as 
conclusory is not very informative as the distinction between conclusions and ultimate facts is 
far from clear.  (See Doheny Park Terrace Homeowners Assn., Inc. v. Truck Insurance 
Exchange (2005) 132 Cal.App.4th 1076, 1098-1099.) 

 
There are various rationales and models a court could follow in requiring more specific 

pleading to support a claim for NIED in a medical malpractice setting than it does for a medical 
malpractice claim generally.  (See Guilliams, supra.) 

 
The court might use the punitive damages model, where the plaintiff may plead the claim 

in the words of Civil Code section 3294, provided he also backs up these conclusions with facts.  
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(Perkins v. Sup. Ct. (1981) 117 Cal.App.3d 1, 6-7.)  It could use the fraud model, where the 
plaintiff must provide enough detail so the court can “determine whether, on the facts pleaded, 
there is any foundation, prima facie at least, for the charge of fraud.”  (Committee on Children's 
Television, Inc. v. General Foods Corp. (1983) 35 Cal. 3d 197, 217.)  It could graft the Bird 
requirement of a contemporaneous understanding awareness of the event as causing harm to 
the victim onto the second element of the Thing test and rule that a complaint that does not 
explain why the plaintiff would have such an understanding is simply insufficient, as the court 
effectively did in Morton.  Or it could hold that in this setting there are some limits on general 
pleading. (See Guilliams, supra, 18 Cal.2d at 101.)   

 
Whatever the rationale, given the California Supreme court’s cautionary statements in 

Bird about the types of cases in which NIED is available in a medical malpractice setting, this 
court is comfortable that when a higher court squarely addresses the issue, it will require more 
than a formulaic recitation of the second element of the Thing test to allow a claim such as this 
to survive demurrer.  Rather, higher courts are likely to require at least some additional detail, in 
lay rather than medical or legal terms, to support the pleaded conclusion that the plaintiff had a 
contemporaneous, understanding awareness of the events as causing harm to the victim. 
 

Here, such allegations are lacking.  For instance, there are no allegations to suggest why 
plaintiffs would have a contemporaneous understanding or awareness that more than three 
attempted vacuum extractions, or any single attempted vacuum extraction that lasted more than 
10 minutes, was causing harm to plaintiffs’ baby.  (Morton, supra.) 

 
Plaintiffs offer various facts they could plead at page 1, line 27 through page 1, line 2 

and page 6, line 17, through page 7, line 24 of their Opposition.  The court is not suggesting that 
all of these facts, or every evidentiary fact, must be alleged to show that plaintiffs can meet 
element two of the test, only that some such facts, and certainly more than plaintiffs have 
alleged here, must be.  It is also not prejudging whether any or all of these facts would be 
sufficient.   

 
 Further, unless a complaint in this type of case alleges that a plaintiff knows what a 
particular medical term means, an NIED cause of action, as distinct from one for medical 
malpractice, should allege what the plaintiff saw or observed through her senses in lay terms.  
Otherwise it suggests the opposite of what is intended, i.e., that the plaintiff could not have had 
an understanding awareness that a course of medical treatment, rather than an underlying 
naturally-caused complication, was causing injury. 
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 8.  TIME:  9:00   CASE#: MSC17-01628 
CASE NAME: TRAVELERS CASUALTY INSURANCE C 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS & CROSS 
COMPLAINT FILED BY GUTTENBERG INDUSTRIES, INC. 
* TENTATIVE RULING: * 
 
 Cross-Defendant Guttenberg Industries, Inc.’s motion to quash is continued for hearing 
until June 15, 2018.  Plaintiff Elkay Manufacturing Company is permitted to take discovery, 
provided it is limited to the issue of specific jurisdiction against Cross-Defendant. The parties are 
in agreement that general jurisdiction does not apply to Cross-Defendant.  See HealthMarkets, 
Inc. v. Superior Court (2009) 171 Cal.App.4th 1160, 1173; Burdick v. Superior Court (2015) 233 
Cal.App.4th 8, 30 (“A trial court has discretion to continue the hearing on a motion to quash 
service of summons for lack of personal jurisdiction to allow the plaintiff to conduct discovery on 
jurisdictional issues.”)   
 
 The parties are allowed to file supplemental papers pursuant to the Code for the hearing 
date of June 14, 2018.   
 

  

 9.  TIME:  9:00   CASE#: MSC17-02374 
CASE NAME: VAZQUEZ VS FORD MOTOR 
SPECIAL SET HEARING ON: CONS W/C17-02444 SET BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Appear. 

  

10.  TIME:  9:00   CASE#: MSC17-02444 
CASE NAME: KIDWELL VS FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR CONSOLIDATE C17-02444 INTO C17-02374 
FILED BY MEGAN KIDWELL, BENJAMIN KIDWELL, EDWARD KIDWELL, GRACE 
* TENTATIVE RULING: * 
 
Appear. 
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11.  TIME:  9:00   CASE#: MSL16-03775 
CASE NAME: PORTFOLIO RECOVERY VS CRIBBS 
HEARING ON MOTION TO/FOR ENTRY OF JUDG UNDER TERMS OF STIPULATED 
SETTLEMENT FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Appear. 

  

12.  TIME:  9:00   CASE#: MSN17-1868 
CASE NAME: SERRANOCASTELAN VS. DMV 
HEARING ON PETITION FOR WRIT OF ADMINISTRATIVE MANDAMUS ( UNDER 
CCP SECTION 1094.5) 
* TENTATIVE RULING: * 
 
Before the Court is a petition for writ of mandamus filed by Petitioner Juan Serranocastelan 

(“Serranocastelan”).  Respondent the Department of Motor Vehicles (“the Department”) 

suspended Serranocastelan’s driver’s license following a DUI arrest and alleged refusal to 

submit to chemical testing.  This petition is made pursuant to Vehicle Code section 13559, 

which states, in part, as follows:   

[Following] an order of suspension or revocation of the person's privilege to 

operate a motor vehicle after the hearing pursuant to Section 13558, the person 

may file a petition for review of the order in the court of competent jurisdiction in 

the person's county of residence. . . .The review shall be on the record of the 

hearing and the court shall not consider other evidence.  If the court finds that the 

department exceeded its constitutional or statutory authority, made an erroneous 

interpretation of the law, acted in an arbitrary and capricious manner, or made a 

determination which is not supported by the evidence in the record, the court may 

order the department to rescind the order of suspension or revocation and return, 

or reissue a new license to, the person. 

(Vehicle Code § 13559(a).) 

While the court must afford a “strong presumption of correctness” concerning the administrative 

findings, ultimately it is free to reweigh the evidence and substitute its own findings. (Fukuda v. 

City of Angels (1999) 20 Cal.4th 805, 816-819; Roze v. Department of Motor Vehicles (2006) 

141 Cal.App.4th 1176, 1184.) 

Serranocastelan’s license was suspended for one year for failing to submit to a chemical test.  

(See Vehicle Code section 13353(a).)  The issue here is whether Officer Stanio gave adequate 

warning of the consequences of refusing a chemical test prior to Serranocastelan’s alleged 

refusal to undergo chemical testing.  (See Decker v. Department of Motor Vehicles (1972) 6 

Cal.3d 903, 906 [“Proper warning of the consequence of refusal is one of the elements essential 

to the suspension of license under the code.”].)  At Serranocastelan’s Administrative Per Se 
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Hearing, the hearing officer determined that Officer Stanio provided a complete, proper warning.  

(AR+T 008.)   

On or about March 5, 2017, the Department issued a DS 367 form to Serranocastelan, 

informing him that his driver’s license would soon be suspended.  (AR + T 011-014.)  The 

second page of the DS 367 form contains the Chemical Test Admonition Officer Stanio was 

required to recite prior to administering a chemical test.  (AR + T 012.)  On that form, it appears 

Officer Stanio circled the numbers corresponding to certain paragraphs of the admonition as to 

indicate what was read to Serranocastelan.  (See AR + T 012.)  In an affidavit to obtain a blood 

test warrant, Officer Stanio stated that he read the back of the 367 form “verbatim.”  (AR + T 

023.)  However, the second sentence of the fourth paragraph of the admonition appears to have 

been crossed out with a pen.  (AR + T 012.)  The lined out sentence reads, “Refusal or failure to 

complete a test will also result in a fine and imprisonment if this arrest results in a conviction of 

driving under the influence.”  (AR + T 012.)   

The Court assumes for the sake of argument only that this line was not read, but nevertheless 

finds that the omission of this sentence did not preclude the DMV from properly revoking 

Serranocastelan’s license. 

This case is analogous to Sanchez v. Alexis (1982) 131 Cal.App.3d 709.  There, the 
Department suspended the driver’s license for failure to submit to a chemical test.  (Id. at p. 
711.)  The driver contended that the revocation was invalid because the arresting officer failed 
to advise him that if he refused to submit to a test that refusal “may be used against him in a 
court of law.”  (Id.)  The parties agreed that the arresting officer did not give this advisement.  
(Id. at p. 712.)  The court nevertheless affirmed the license revocation, reasoning that “the 
advisement [had] no direct relationship to the administrative proceeding” and that “[a] refusal to 
submit without knowing the criminal consequences of such a refusal [was] not related to the 
administrative purposes of the law,” but rather “[related] solely to evidentiary questions in the 
criminal prosecution.”  (Id. at p. 716.)  This is in contrast to an inadequate warning regarding the 
loss of driving privilege, which relates only to the administrative proceeding.  (Id. at 714; see 
Giomi v. Department of Motor Vehicles (1971) 15 Cal.App.3d 905, 906.) 

In the present case, the sentence that was presumably removed from the admonition related 
only to the criminal consequences of refusal, specifically the risk of fine and imprisonment if the 
arrest resulted in conviction of driving under the influence.  The sentence bore no relation to the 
loss of driving privilege, which was the sole issue decided during the administrative proceeding.  
Accordingly, the Court finds no grounds for determining that the warning was insufficient to 
provide a valid basis for revoking Serranocastelan’s license.   

The record further indicates that Serranocastelan refused to take a chemical test by qualifying 

his consent with the condition that he speak to someone prior to taking the test.  (AR + T 010-

011; see Fallis v. Department of Motor Vehicles (1968) 264 Cal.App.2d 373, 382 [qualifying 

consent on the presence of a licensee’s physician is in fact a refusal to take the test].) 

For the foregoing reasons, the administrative decision is affirmed. 
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13.  TIME:  9:00   CASE#: MSN18-0183 
CASE NAME: CLAIM OF RAHEIME ALLAH 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

14.  TIME:  9:01   CASE#: MSC16-01334 
CASE NAME: NATIONSTAR VS. GRANADOS 
HEARING ON MOTION TO/FOR COMPEL DEFTS’ DEPOSITION OF JORDAN GOSSAGE 
FILED BY HELEN L. SMITH, LAWRENCE G. SMITH 
* TENTATIVE RULING: * 
 
Appear. 

  

 


